
: 
li .: 

I 

, 

, . ’ 4 

UNITED STATES GENERAL ACCOUkTING OFFICE 

FOR RELEASE ON DELIVERY 

THURSDAY, MARCH 1, 1984 

2:00 P.M. EST 

Testimony of 

Milton J. Socolar 

Special Assistant to the Comptroller General 

of the United States 

Before the Committee on Rules 

U.S. House of Representatives 

: ,  
\  

123542 

I 4 



I 
I* 

i 

~ 4, 
I M r. Chairman and Members of the Committees 

It is a pleasure to be here this afternoon to discuss the 

impact of the Chadha decision on the authorization/appropria- 

tion process. I am particularly pleased to have the opportu- 

nity to state for the record the General Accounting Office's 

views on the continued validity of the Impoundment Control Act 

after Chadha. I have a short prepared statement, and then I 

will answer any questions. 

Impoundment Control Act 

We have said before that the Impound'ment ControliAct 

represents an ingenious and significant comprom ise. It 

harmonized the different Senate and House views of how Execu- 

tive impoundments should be handled and put aside the seem ing- 

ly irresolvable conflict over what constitutional or other 

authority sanctioned Executive impoundments in the first 

place. A t the same time, the unm istakable philosphy 

underlying the act provided a means by which the Congress 

strengthened its control over Executive impoundments. 
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It is  our v iew that the Supreme Court’s  decis ion in 

compel any change to the procedures established by the 

Impoundment Control Ac t. Indeed, they  should continue to be 

followed. W e take this  position, because we think  that the 

act differs  s ignificantly  from the type of s ituation involved 

in Chadha. Moreover, the mechanism created by the act 

greatly  ass is ts  in making appropriation implementation 

decis ions . W e can think  of no substitute which would preserve 

the same flex ibility  for both the Executive and Legis lative 

Branches. W e feel s trongly  that the mechanisms of the 

Impoundment Control Ac t, inc luding the reporting requiirement 

and the opportunity  for congressional response, should not be 

abandoned or altered unles s  the courts specifically  require 

this  action. 

The Impoundment Control Ac t provides  for dealing, w ith two 

types of impoundments in separate ways. Under the act, the 

President is  required to report all impoundments to the 

Congress. Funds impounded must be made available for 

obligation if the Congress regis ters disapproval. 
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For budget authority which the President seeks to have 

rescinded, approval is registered by the enactment in ‘both 

Houses crt a required recission bill, and,disapproval is 

registered by failure of both Houses to pass the required 

rescission bill within a period of 45 days. The rescission 

procedures under the act clearly are not affected by Chadha. 

To effect a rescission under the act requires full legislative 

action -- passage by both the House and the Senate and 

approval by the President. The Court in Chadha would 

certainly uphold this procedure. 

In the case of deferrals, congressional approval is 

registered by inaction and dispproval is registered through 

enactment in either House of a resolution of disapproval. 

Deferrals under the act are effected when proposed and the 

failure to act on a disapproval resolution denotes congres- 

sional acquiescence in the specific deferral proposal. On the 

other hand, enactment of an impoundment resolution expresses 

both Congress’s objection to the deferral itself and I 

skepticism about the statutory or other authority cla,imed to 

support it. 
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In our opinion, fhe iegislatPve veto proscribed dy the 

Chadha decision is diitinguishable’from the resolutiod of 

disapproval permitted under the Impoundment Control Adt in 

instances in which the President pleoposes a deferral of budget 

authority. In Chadha, the Court ruled that executive action 

taken under substantive authority conferred by legisl+tion can 

only be overturned by full legislative action; that is, by 

passage by both Houses of the Congress and approval by the 

President. Any attempt by the Congress to reserve in one or 

both Houses or in Committees the authority to overturn any 

previously delegated executive action without satisfying the 

requirements for passage of legislation was held invalid under 

the Constitution. 

The question of whether the Executive has been delegated 

the authority to postpone spending an appropriation is not 

universally clear. An appropriation for formula grants or 

which otherwise sets up entitlements to receive funds from the 

Federal Government may not properly be deferred at all. In 

such case, a resolution of disapproval is merely a stiatement 

to the Executive that one House of the Congress objects to 

continuation of the unauthorized withholding of budget 

authority. As this would not constitute a withdrawal of 

authority previously delegated, it is not covered by ithe 

Chadha decision. 

- 4 - 



T  

A t th e  o the r  ex tre m e  a re  insta n c e a  in  w h ich th e  q e c u tive  

p roposes  to  d e fer  s p e n d i n g  fo r  reasons  d i rec tly re la t$ d  to  th e  

p r o g r a m  in  q u e s tio n . S u c h  d e ferra ls  a re  spec i fical ly 

a u thor i zed  by  th e  A n r~ ~ ~ ~ .~ ii,~ e ~ c y ~ ,.A ~ t,,.,. ..3 1 , U .S P C L ~ ~ ~ S - ? S 'P Z ';' A n y  

a tte m p t to  re trac t th a t a u thor i ty th r o u g h  a  reso lu tio n  o f 

d i sapprova l  w o u ld  fa l l  w ith in  th e  a m b it o f C h a d h a  a n d  ibe  

una l l owab le . H o w e v e r , in  al l  o f ou r  exper ience  s ince '1 9 7 4 , w e  

a re  n o t a w a r e  th a t th e  Congress  h a s  ever  p a s s e d  a n  i m p o u n d m e n t 

reso lu tio n  d i sapprov ing  a  d e ferra l  spec i fical ly a u thor i zed  by  

th e  A n tid e ficiency  A ct, 

G e n e rally, p r o p o s e d  d e ferra ls  fa l l  s o m e w h e r e  b e tw e e n  

th e s e  tw o  ex tre m e s . They  a re  ne i the r  c lear ly  a u thor i zed  no r  

c lear ly  u n a u thor i zed . S u c h  instances  o fte n  ar ise  w h e n  a  

p r o p o s e d  d e ferra l  w o u ld  d is rup t th e  a n ticip a te d  tim e ly a n d  

order ly  i m p l e m e n ta tio n  o f G o v e r n m e n t p rog rams  fo r  w h ich b u d g e t 

a u thor i ty is p rov ided  by  du ly  e n a c te d  l aw . W h e n  th is  h a p p e n s  

Congress  h a s  th e  o p p o r tun i ty u n d e r  th e  Im p o u n d m e n t C o + tro l  A ct 

to  rev iew th e  p r o p o s e d  d e ferra l , its suppo r tin g  a u thor i ty a n d  

its p r o b a b l e  impac t. W e igh ing  th e s e  cons idera tio n s , Congress  

c a n  th e n  dec ide  to  acqu iesce  in  th e  d e ferra l  e v e n  th o u g h  it 

m a y  c h a n g e  th e  or ig ina l  expec ta tio n s  as  to  h o w  a  p r o g r a m  w o u ld  
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be managed. However, under such circumstances, if the! Con- 

gress objects to a deferral which dislocates program ibple- 

mentation and which lacks clear authority,, its objection does 

not need to rise to the level of legislation to be effective. 

This, in our view, is the truly inspired accommodation of the 

Impoundment Control Act. It provides "a workable mechanism 

for balancing the powers of the executive and legislative 

branches with regard to subtle and complex issues not readily 

amenable to more straight forward consideration on a case-by- 

case basis." B-bObS% ~~.J.‘,aBr.u~ry 1.5 I 1984. 

Because it allows considerable flexibility to both the 

Legislative and Executive Branches, the act has been effective 

for 10 years as a peace treaty to resolve interbranch 

skirmishes over claimed authority to impound, and to eliminate 

the perception that impoundment power was being abused. As a 

practical matter, the continued validity of the deferral 

procedure will be resolved on a deferral-by-deferral basis by 

the President and the Congress. If they cannot agree, it will 

have to be resolved by the courts. For the present, the 

Executive Branch has expressed its intent to continue to 

transmit the special messages required by the act, and we are 

unaware of any indication that the validity of the act's pro- 

cedures will be challenged. 
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If our views are”correct there should be no ne;sd ito amend 

the Impoundment Control Act. Neither should it be n&ssary 

to incorporate impoun$ment resolutions into appropriations 

bills. However, we see nothing objectionable about using a 

convenient regular or supplemental appropriation bill’to 

accomplish disapproval of a deferral. 

Riders 

In our view, the Chadha decision has no effect on the 

validity of riders on appropriation bills. These riders 

embody some express limitation or restriction on how the 

appropriated funds may be expended. For example, “None of the 

funds appropriated by this act may be used for purpose X”. 

Since these riders are part of the appropriation bill and are 

enacted into law under the prescribed constitutional 

procedure, Chadha does not affect their validity. 

We forsee the increased use of riders by the Congress 

after Chadha. The Supreme Court, in striking down the 

legislative veto, indicated that the Congress would have to 

find other ways of controlling executive action. The rider, 
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which specifically limits the manner in which the Exekutive 

Branch may use appropriated funds is an effective way;to 

accompll8h thip purpose. 

Non Statutory Reprogramminq 

Where there is no statutory procedure enacted to regulate 

the redirecting of budget authority from one purpose to 

another within an appropriation account, and the Congress 

enacts a lump-sum appropriation without limitations, it is 

implicitly conferring the authority to reprogram. There are a 

number of informal limitations that specific committees have 

placed on the authority of certain agencies to reprogram. 

Some of these have been incorporated into regulations by the 

agencies themselves. An example would require that the agency 

“request” and the authorizing committee “approve” any desired 

reprogramming. Such informal, nonbinding limitations may con- 

tinue to be observed, even after Chadha. However, an agency 

is legally entitled to disregard these informal procedures, 

although it is unlikely that it would choose to do so. 

A statutory requirement to accomplish the same purpose, 

that is, committee approval of or a committee veto over re- 

programming8 of lump sum appropriations, would not be 
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permissible under Chadha. Such a statutory requirement would 

amount to an attempt to reserve to the Congress the authority 

to overturn an executive action a reprogr,aming decision-; 

pursuant to an implied delegation of authority in the lump sum 

appropriation, without use of the constitutionally-mandated 

legislative procedure, Statutory requirements to report to 

certain committees before proceeding to reprogram or to delay 

reprogramming action for a specified waiting period of course 

remain valid. 

Constitutional Amendment 

Your Committee has asked our views on a possible 

constitutional amendment granting to the Congress the' 

legislative veto and, as a trade-off we assume, a line item 

veto for the President. We do not think such an amendment is 

desirable. 

First, we are not certain that the first part ofrthe 

amendment is necessary at this time. Given the fact that 

Congress itself drafts proposed legislation in the first 

instance, it may devise other effective and constitutional 
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\  .. i  ways  to  c o n tro l  E xecu tive  ac tio n . Th is  w o u ld  m a k e  th d  

flexibi l i ty prev ious ly  acco rded  by  th e  leg is la tive  ve io  less 

impor ta n t. 

S e c o n d , e v e n  if a n  a m e n d m e n t to  secure  th e  leg is la tive  

ve to  w e r e  des i reab le , w e  w o u ld  ob jec t to  it b e i n g  tie d  to  a n  

ite m  ve to  fo r  th e  P res iden t. In  ou r  op in ion  th e  l ine  ite m  

ve to  w o u ld  subs ta n tia l ly  sh i ft th e  p o w e r  o f th e  pu rse  fro m  th e  

Congress  to  th e  P res iden t. In  e ffec t, w ith  such  a  ve to  p o w e r  

th e  P res iden t w o u ld  b e  m a k i n g  th e  laws  as  w e ll as  carry ing 

th e m  o u t. T h e  a u thor i ty to  m a k e  approp r ia tio n s  is p e r h a p s  th e  

m o s t impor ta n t p o w e r  th e  Congress  h a s  u n d e r  th e  C o n s titu tio n , 

a n d  it shou ld  n o t b e  p e r m a n e n tly sacr i f iced u n d e r  a n y , 

c i rcumstances . 

I w ill b e  h a p p y  n o w  to  a n s w e r  a n y  q u e s tio n s  y o u  m a y  h a v e . 
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